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Issue 2

COURT REPORTS

public participation in its decision-making process. Finally, the court
held no justification for the lack of water quality based effluent guidelines concerning any discharge, except stormwater existed.
In conclusion, the court vacated the following portions of the
CAFO Rules permitting scheme: (1) the issuance of permits without a
review of the nutrient management plans, (2) the allowance of permits
that failed to specifically identify terms of the nutrient management
plans, and (3) the requirement that all CAFOs to apply for permits or
prove no potential for discharge. The court also held the EPA must
select a BCT standard for pathogen control and clarify, through a publicly accessible process, why its CAFO Rule included an alternative
measure for meeting the production area prohibition and why its
guidelines lacked water quality based limitations.
Lynn Noesner

THIRD CIRCUIT
Interfaith Cmty. Org. v. Honeywell Int'l Inc., 399 F.3d 248 (3d Cir.
2005) (holding the district court correctly determined the existence of
an imminent and substantial endangerment to human health and the
environment, and that the Resource Conservation and Recovery Act
required permanent injunctive relief by Honeywell).
From 1895 until 1954, Mutual Chemical Company ("Mutual")
dumped hexavalent chromium waste, creating a carcinogenic landmass consisting of 1,500,000 tons of waste at a wetlands site along the
Hackensack River in Jersey City, New Jersey. In 1982 the State of New
Jersey ("State") sought a permanent remedy after observing a green
stream and plumes on the site. The New Jersey Department of Environmental Protection ("NJDEP") ordered Honeywell, Mutual's ultimate successor, to clean up the site. Honeywell implemented an interim measure by pouring concrete over seventeen acres and placing a
plastic cap over the remaining seventeen acres of the thirty-four acre
site. After litigation in 1993, Allied Signal, a predecessor to Honeywell,
promised 60 million dollars towards a permanent solution, but NJDEP
reserved the right to compel cleanup at a higher cost. In 1995 Interfaith Community Organization with five individuals (collectively
"ICO") sued Honeywell under the Resource Conservation and Restoration Act ("RCRA"), alleging the site presented an imminent and substantial danger to public health or the environment. The United
States District Court for the District of New Jersey ruled for ICO and
ordered Honeywell to clean up the site. Honeywell appealed to the
United State Court of Appeals for the Third Circuit.
On appeal, Honeywell challenged ICO's standing, the district
court's determination that an imminent and substantial endangerment
existed, and the district court's remedial injunction requiring excava-
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tion of the site. On the first issue, the court determined the ICO's five
individual members had standing because they established the requisite injury-in-fact by showing the inability to use the river for recreational purposes and the direct health risk concerns due to the river
pollution. The court further ruled the injury fairly traceable to and
redressable by Honeywell. In addition, the court ruled ICO established
associational standing because ICO's members otherwise had standing, the interests of danger to public health and environment were
germane to ICO's purpose, and the claim and injunctive relief did not
require the individual participation of ICO's individual members.
On the second issue, the court determined clear error existed
where the district court held Honeywell to a higher standard than required by RCRA. Specifically the district court added four additional
requirements to the statute. Although the district court clearly erred
in adding the four additional requirements to RCRA, the court determined no merit to Honeywell's argument and no reason to disturb the
district court's endangerment ruling. The court reasoned the district
court's ruling had merit because on the basis of the evidence present
and continuing pathways for exposure endangered both human health
and the environment.
Finally, the court determined none of the district court's findings
on injunctive relief were clearly erroneous within the meaning of
RCRA and upheld the decision of the district court. The court thus
affirmed the decision of the district court on all counts.
Alexandra Farkouh

FOURTH CIRCUIT
Chesapeake Ranch Water Co. v. Bd. of Comm'rs, 401 F.3d 274 (4th
Cir. 2005) (holding: (1) the Le-Ax Lest applicable to determine whether
an association provided or made water service available for purposes of
section 1926(b) of the Consolidated Farm and Rural Development Act;
(2) tapping into an aquifer, even in a way that impairs a water associations ability to provide service, is not an infringement under section
1926(b); and (3) occasionally providing service outside a franchise
area, by itself, does not expand the franchise area).
The Chesapeake Ranch Water Company ("Chesapeake"), a nonprofit water association, provided water services in Calvert County,
Maryland. On three prior occasions the Board of Commissioners of
Calvert County, Maryland ("County") granted Chesapeake's applications for expansion of its service franchise area to accommodate new
developments. The controversy in this case arose when the County rejected Chesapeake's formal offer to provide water service to two new
developments adjacent to, but not within, Chesapeake's existing franchise area. Instead, the County resolved to extend County-owned water

